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In a previous order, we remanded this matter for factfinding regarding the events following
defendant’s arrest for operating a motor vehicle under the influence of intoxicating liquor. In an
accompanying opinion, we identified a number of factud questions we congdered important in
determining whether defendant was afforded a “reasonable opportunity” to take an independent
chemicdl test asrequired by statute. MCL 257.625a(6)(d); MSA 9.2325(1)(6)(d).

On remand, the didtrict court made a number of factud findings related to this question.
Defendant was informed about and understood his chemica test rights, including his right to arrange for
an independent test. He did not, a any point, indicate to the officers a the sheriff’s department that he
wished to have an independent chemica test. Defendant was afforded the opportunity to use a
telephone and cdled his wife to make necessary arrangements as a result of the arrest, including the
contacting of an attorney. Defendant could have contacted an attorney directly by telephone or made
other telephone cdls as he wanted. As a result of defendant’s contact with his wife, attorney David
Butler telephoned the sheriff’s department in an atempt to spesk with defendant.  Pursuant to usud
departmenta policy and not as an attempt to coerce defendant, Butler was not allowed to speak
directly by telephone with defendant. Further, the department has no policy requiring that persons
under arrest be informed when they receive phone cdls, including from their atorneys. Butler did not
suggest to the person at the department receiving his cdl that he wanted to speak with defendant
regarding an independent chemica test. Although Butler was not aware of it, he could have presented
himsdf a the sheriff’'s depatment where he would have been alowed to spesk directly and



confidentialy with defendant. Having reviewed the transcripts of the evidentiary hearing on remand, we
conclude that these facts are amply supported by the record.

Based on the forgoing, we conclude that defendant was not denied “a reasonable opportunity”
to arange for an independent chemicad test as required by MCL 257.625a(6)(d); MSA
9.2325(1)(6)(d). With respect to the issues raised on appesl, the district court had determined, before
the evidentiary hearing on remand, that defendant was not properly afforded his right to speak with
counsd regarding an independent chemicd test. The remand proceedings demondrate that this
conclusion is not supported by the evidence. Defendant could have contacted his atorney directly had
he known Butler's telephone number or, faling that, with additiond cdls after his wife secured that
number. Alternatively, Butler could have spoken directly with defendant about the possibility of an
independent chemical test by appearing at the department. The procedures and policies in effect a the
sheriff’ s department on the night of defendant’s arrest did nothing to preclude these possibilities. It was
not necessary for the department to act as a messenger service and inform defendant that his attorney
hed called.

We conclude that the district court improperly determined that defendant’ s statutory rights were
denied. We reverse the order suppressing the results of defendant’s chemicd tests. We remand this
meatter to the digtrict court for further proceedings consstent with this opinion. We do not retain
jurisdiction.
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! Apparently, this occasiondly occurs if, for example, a cal is placed to an arestee when the
department is not busy.



